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1
General Context

As it is well-known, after the end of the Second World War (after the barbarity of the Holocaust, the penal authoritarianism, and the warlike options that led to the extermination of over sixty-million people), the Charter of the United Nations Act, in 1945, established the International Human Rights Law. The Universal Declaration of Human Rights, from 1948; the International Covenant of Civil and Political Rights, from 1966; and the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, from 1984 (all of them within the UN), constitute some unquestionable landmarks in the struggle for the prevention, denunciation and eradication of torture. Moreover, in several local-continental spheres, such as the case of the European Council and the European Union, the mentioned regulations had specific rulings and promoted a normative “plateau” which would inspire the subsequent creation and implementation of a similar type of law. Thus, it seemed that the model of the so-called “social constitutionalism” was launched and became consolidated in the field of promoting a real respect for human rights. Nevertheless, and despite these regulations, during the decade of the seventies some important pillars of that legal and political model began to crumble. 

On the one hand, the well-known “(fiscal) State crisis” announced, in1973, firstly in the United States and then in Europe,  that the economic cut backs would be applied less and less to Penal Justice, in general, and to punishment, in particular. The myth of penal rehabilitation began to vanish gradually giving way to punitive rationalities of an incapacitating nature. On the other hand, the emergence of political violence in Europe was fought through a legislation, some instruments of the Penal System (“elite” police, special Jurisdiction and maximum security prisons), and some measures that were very quickly known as the development of a real “emergency culture and punitive exceptionalism”. In this way, the foundations of the social constitutionalism and the very same International Law of Human Rights began to collapse.

In the last few years, we have witnessed new chapters of this crisis that portray very worrying scenarios for the true respect of human rights. Resorting more and more to military options, adopting antiterrorist legislations that violate fundamental rights and liberties, revealing humiliating and degrading practices, cruel and abusive treatment and torture all over the world, the obstacles set up to prevent the investigation of such practices, and certain kinds of “naturalization” of this regression, constitute just some of the signals that have to be taken into account if we want to keep a model of civilization which could avoid the return to the barbarism that Europe suffered just a little over than half a century ago. Recent solid research projects from very renowned centres and associations devoted to the task of the protection of human rights have revealed the remarkable increase of reports on the cruel and abusive treatment and torture in places where there are people deprived of their freedom (prisons, juvenile correctional centres, centres for foreigners-immigrants, and police centres).

2
The objective of this Report
After the introductory considerations, the present report –made by the Spanish Committee for the Prevention of Torture (CPT)-  tries to:

- examine to what extent the standard of human rights is respected among people who are subject to any of the diverse forms of deprivation of freedom;

- deal with, in particular, the problem related to the presence of situations that may be qualified as constituting torture or cruel and abusive treatment. To do this, some statistical data will be indicated. This data comes from recent police investigations, reports made to the police, newspapers, press conferences, academic conferences or workshops, etc. that demonstrate the existence of (and the increase in) the institutional violence which has already been mentioned;

- point out, finally, some recommendations and strategies which will be recommended in order to prevent and fight against the presence of practices that should be eradicated. 

3.
The “state of art” within the Spanish State
3.1.
Introducing the study and its objectives

Within the Spanish State police stations and prisons, torture still keeps on existing, in spite of the large number of denunciations made by international organizations, humanitarian associations, professional institutions, prisoner support groups, as well as the victims themselves and their families... Despite the categorical ban on torture stated by the Spanish Constitution and International Law, and despite the denial of the Government, torture still exists. And its existence is ratified by sentences passed against the Spanish State by the International Court for Human Rights, by the Recommendations expressed by the UN Special Rapporteur on Torture, as well as by the reports from several state and international associations which demand truly effective measures to prevent the unacceptable violation of human dignity and human rights that torture implies at any time and everywhere (prisons, police stations and in the streets). It is important to highlight, as a result of the work and coordination of social movements, associations, social platforms, and organisations that have been working in this field for many years, the creation of the Coordinadora para la Prevención de la Tortura (CPT) [Spanish Committee for the Prevention of Torture], which has been set up with the aim of joining all the necessary forces to fight against such a terrible situation.

Now, we will present an extract that contains those cases of torture and/or ill-treatment that were reported and that took place in 2004, and that were known to the associations that make up the CPT. This sample only embraces the cases from 2004 because the objective of this report is to show the existence of torture at present. Furthermore, the institutional responses to the denunciation of torture are underlined here, and a brief analysis of the sentences passed by the State Courts on the cases of torture and/or ill-treatment is also emphasised.

The objective of this study is clearly defined if we consider the international definition of torture and cruel, humiliating or degrading treatment or punishment reflected in the Convention of 1984:

	Torture will be understood as every act through which serious pain or suffering, either mind or physical, is inflicted to a person with the aim of obtaining from him/her, or a third person, some information or a confession, or punishing him/her due to a committed act or when it is suspected that he/she has committed it. As well as intimidating or coercing that person or another ones because of any kind of discrimination, when such a pain is inflicted by a public official or another person exercising its public functions, under its own responsibility or through its consent.   


3.2
Statistical radiography of torture in Spain

WARNING:  a large number of cases of torture and maltreatment have been left out of this report in spite of having known about them; in some cases because the affected people specifically requested they should not be included, and in other cases because it was not possible to double-check properly the information received, and/or it was not possible to delve into it or to complete the follow-up of the case. We only present here those cases for which we have real and accurate data and which have been validated as far as we have been able to. 

DENUNCIATIONS PRESENTED:

This report consists of 276 cases in which 755 people have reported being tortured and/or maltreated. Each case gathers the reports of torture that have occurred during one police operation or during one intervention of prison officers. 

DISTRIBUTION BY AUTONOMOUS COMMUNITIES/NATIONALITIES

COMMUNITY/NATION                                            NUMBER OF DENUNCIATIONS

ANDALUSIA                                                                                                                                   237

ARAGON                                                                                                                                             7

ASTURIAS                                                                                                                                        16

BALEARIC ISLES                                                                                                                            20

BASQUE COUNTRY                                                                                                                     100

CANARIES                                                                                                                                        25

CANTABRIA                                                                                                                                      3

CASTILE-LA MANCHA                                                                                                                    1

CASTILE-LEON                                                                                                                               14  

CATALONIA                                                                                                                                   113

CEUTA                                                                                                                                                4

EXTREMADURA                                                                                                                               4

GALICIA                                                                                                                                           24

LA RIOJA                                                                                                                                            0

MADRID                                                                                                                                           87

MELILLA                                                                                                                                            9

MURCIA                                                                                                                                             7

NAVARRE                                                                                                                                        95

VALENCIA                                                                                                                                       27
TOTAL                                                                                                                 793

NOTE: in 38 of these cases, the reported aggressions took place in different locations, above all on people under the antiterrorist legislation. These people had been arrested by officers of the Civil Guard and the National Police Force in one autonomous community and, then, were taken to police quarters in Madrid to be interrogated.  

DISTRIBUTION ACCORDING TO THE CIRCUMSTANCES OF THE VICTIMS:
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NOTE:  some of the people affected by these aggressions may be found in two or more of these categories. 

With regard to the characteristics of the people who have reported having been tortured and/or maltreated, it is important to point out that 31% belong to the trade union movement, 18% to other social movements, 17% are people in prison, while only 5% of the reported tortures or maltreatment are made by people subject to the antiterrorist legislation, and 6% are immigrants... another 2% are minors and the remaining 21% come from other diverse situations. 
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Others= Other Autonomous Police Forces (Galicia and Navarre), staff from juvenile correctional centres, Port Police, Customs Security Services.

NOTE:  Sometimes officers from different police agencies have taken part in one same police interventions. So the same reported crime may appear under two different items, one for each police body having intervened.
With regard to the officers accused, it is important to underline 42% of the reported offences were against the NPF (National Police Force), 23% against the MP (Municipal Police), and 17% against the Prison Officers. The percentages of reported offences against the Ertzaintza (7%) and the Mossos (3%) are remarkable high figures, considering the population over which they have jurisdiction. The Civil Guards (CG), with 5%, ends the list which completes 3% of others. 

DISTRIBUTION OF THE REPORTED OFFENCES ACCORDING TO THE PLACE WHERE THE  OFFENCE TOOK PLACE

REPORTED PLACE    POL. STAT.     VEHICLE    STREET     PRISON     JUVENILE C.     OTHERS    TOTAL

NPF                                    64                      5                 266                0                 0                    6                341

CG                                      31                    16                  10                 1                0                    0                  58

MP                                      21                      1                157                0                 0                    7                186

ERTZAINTZA                   0                       0                  55                0                 0                    0                  55        

MOSSOS                             8                       1                  17                0                 0                    0                 26 

OTHERS                             0                       0                    3                0               16                   0                  19

PRISON  OFFICERS            0                       0                     0             127               0                     0               127

TOTAL                             124                    23                508             127              16                  13               812
In regard to the place where the aggression was committed and then denounced, it is necessary to report that 62% of those ones were committed in the street, 16% in prison, 15% in police stations, 3% in vehicles (during transportation between police stations, or to prisons or Courts), 2% in minor centres, and the remaining 2% in different places (hospitals, private homes, etc.). When reporting this fact, it is important to comment that over than half the received reported offences usually come from incidents happening in the street... Probably, this may occur not because most of the aggressions take place in the streets, but they are more visible and evident in the streets and, therefore, they are more difficult to be hidden. This fact constitutes an advantage because it makes the denounce presentation a lot more possible.  
3.3
Torture and “impunity rites” 

The recommendations against torture expressed from social organizations for the human rights defence have been generally ignored by the Spanish authorities. The juridical and public denounce of torture has been often answered through the denouncer’s disqualification and criminalization. It is evident that the very same isolation condition (penitentiary or in another centres) constitutes per se a place and rite of impunity, since the victim lacks enough testimonies to verify the fact of having been maltreated. Moreover, there is an inversion of the situation because several times the victim becomes guilty when denounced by the officials. These persons, joined in a group, are able to state diverse testimonies saying that they were the aggressed ones and  had to protect themselves using the “necessary physical force”, the “repression measures”, or other expressions like these. 

On the other hand, and with regard to the (few) sentences given to officials due to torture or aggression crimes against freedom deprived people, these sentences are often revoked de facto by the political responsible persons, that sometimes give prizes (raises, decorations...) to the sentenced officials. 

Just as an example, and as a sample of some present incidents, it is important to comment that: 
· on April 2005, the Mayor of the Valencian Village of Benifaió appointed as the local Police Chief an officer who had been sentenced due to lesions and aggressions against a person; 

· the Chief of the Spanish Government has appointed as  the Tenerife Provincial Police Chief an officer who had been sentenced due to the fact of having tortured Joseba Arregui in Madrid, who died due to the suffered torture. 

· the Mayor’s Office of  Vigo (Pontevedra) demanded the pardon of four municipal policemen convicted due to arrest and aggress a Senegalese citizen in an illegal way; 

· The penitentiary Administration of the Catalonian Government has filed away an investigation begun in 2004 on the -publicly recognised- aggressions suffered by 26 inmates at Quatre Camins prison in April of the mentioned year, after some incidents where the sub-Director of this prison was seriously hurt. The authorities did not find any guilty people.   

The problems in the investigations and the referred impunity also reach other spheres, even the jurisdictional field. Let us see some examples:

With regard to a verdict that sentenced a police officer to a five-year prison period and eight years of professional debarment, the Third Section of the Provincial Court in Alicante asked the Government for a partial Pardon in order to get the punishment of freedom deprivation reduced to just one year and the professional debarment to two years. They considered that “there is a serious disproportion between the punishment that our Penal Code assigns to the type and the entity of behaviour being judged”.

The Hall of  Contentious-Administrative Matters, Section 4th , of the High Court of Justice in Catalonia revoked the cessation of a doctor in Modelo prison of Barcelona after he had been sentenced to a one-year prison period and absolute professional debarment to practice medicine by the High Court due to a murder crime caused by professional negligence. The sentence ordered the doctor re-entry.

Unfortunately, this cannot be considered as the expression of just a few isolated cases. The most serious aspect of this situation is that most of the denounces of torture and maltreatment established against  State Security Forces or Penitentiary Officials have been filed away or superseded in  open causes. There are several files which are created after a poor juridical investigation (in case it is performed), making valid the official versions (i.e.: the accused officers’ versions), asserting that the denounced facts did not constitute a crime, or expressing that the officers directly responsible for the aggressions  could not be identified. As it has already been pointed out, in those occasions that  the aggressors could be identified by the aggressed people, either because of being the direct aggressors or having known the aggressions, the Tribunals mostly absolve the officials saying once and once that the denouncer’s lesions were the consequence of the use of “the minimum force needed to subject him/her” or that they were caused when the officers “were fulfilling their obligations”. Sometimes the aggressions and their illegality are acknowledged, but it cannot be determined which of the several sentenced officials was the author of each inmate’s lesion.  As a consequence of this, a lot of times the denouncer finishes as being accused of stating a “false denounce”. So, a penal  process against him/her is begun. In this process, he/she becomes from the  victim into a guilty person.   

But what is specially serious and has to be quoted: these attitudes supporting the “rites of impunity” that have been referred, directly contravene the obligations assumed by the States-Part of the Convention against Torture at the United Nations in 1984.

3.4
A graphical sample on the discussed matter

Following, there are a series of charts that may illustrate what is being expressed. Despite all the facts being mentioned, especially the difficulties to investigate the situations full of impunity, and thanks to the continuous dedication of associations and lawyers working on this problem, it may be said that,  between 2001 and 2004, there were 227 sentences on torture and/or maltreatment 
            Penal  Trial             Contentious-Administrative             Others                      TOTAL
                  161                                      62                                                 5                            227 

NOTE: the 161 penal processes (years 2001-2004) presented here fulfil some of the following requisites: a)they sentence members from the State Security Forces or penitentiary Officers due to torture, lesions and/or that kind of aggressions that imply cruel, inhuman or humiliating treatment, b) state the absolution of officers that had already been sentenced in the Court of the first instance, c) state the absolution of officials who had been accused by the Public Prosecutor due to some of the crimes or infringements previously mentioned. 

 DISTRIBUTION ACCORDING AUTONOMOUS COMMUNITIES/NATIONALITIES

	Comunidad
	Cond. Pen.
	Absol. Pen
	Estim. CA
	Desest CA
	Total

	Andalucía
	25
	2
	5
	6
	38

	Aragón
	1
	0
	2
	0
	3

	Asturias
	2
	1
	6
	4
	13

	Baleares
	5
	1
	1
	1
	8

	Canarias
	7
	2
	0
	0
	9

	Cantabria
	0
	0
	0
	1
	1

	Cast. Man.
	0
	1
	0
	0
	1

	Cast. León
	2
	0
	3
	1
	6

	Catalunya
	22
	6
	5
	4
	37

	Ceuta
	0
	0
	0
	0
	0

	Euskadi
	8
	8
	1
	0
	17

	Extremadu
	4
	0
	0
	0
	4

	Galicia
	8
	2
	2
	0
	12

	Madrid
	25
	10
	6
	1
	42

	Melilla
	1
	0
	0
	0
	1

	Murcia
	1
	0
	0
	2
	3

	Navarra
	2
	1
	1
	1
	5

	Rioja
	0
	0
	1
	1
	2

	Valencia
	10
	4
	4
	2
	20

	Totales
	123
	38
	37
	24
	222


NOTE: We have included  five cases not sentenced yet because of the circumstances that surrounded and still surround their investigation (The “Zabalza” case -San Sebastian, November 25th 1985-, the case of the Olympic Games at Barcelona -Barcelona, June 1992-, etc. We have also included 61 sentences from the Contentious-Administrative Court, dictated during procedures of declaration of patrimonial responsibility, due to the wrong functioning of the institutions, after  the penal processes had been filed or superseded.

PENAL CLASSIFICATION OF THE DENOUNCED AGGRESSIONS

PENAL INFRINGEMENT                                                  SENTENCES              SENTENCED PEOPLE   

TORTURE                                                                                             
  12                                            30
LESIONS                                                                                                   33                                       47          

MURDER                                                                                                    1                                         5

HOMICIDE                                                                                                 1                                         1

NEGLIGENT HOMICIDE                                                                         2                                         2 IMPRUDENCE LEADING TO DEATH                                                   4                                         4

SEXUAL HARASSMENT                                                                         6                                         7

AGAINST MORAL INTEGRITY                                                           11                                        12

OTHER CRIMES                                                                                       3                                          3

ABSENCE OF LESIONS                                                                        62                                         91

OTHER INFRINGEMENTS                                                                     5                                           5 

ILLEGAL ARREST                                                                                21                                         38   

TOTAL                                                                                                  161                                       245

The number of conviction sentences gathered in this report is 123; however, it must be taken into account that in the same process an officer may be sentenced due to more than one penal infringement and a verdict may sentence several officials and, at the same time, absolve another ones. So, with regard to the sentences dictated with relation to the body the accused person or the responsible institution belongs to, we have:

                         SENTENCES ACCORDING TO THE OFFICIALS’ BODY

BODY           PENAL SENT.          PENAL ABSOL.       ESTIM. CA          REJECTED CA        TOTAL

NPF                         35                                11                                5                            3                             54
CG                          18                                  9                                 1                            2                             30                          

MUN.  POL.           59                                10                                6                            0                             75

AUT. POL.               7                                  4                                0                            1                             12

PENIT.  OFF.          4                                  3                                22                         17                             46

TOTAL                 123                               37                                34                         23                           217

With regard to the officials who were sentenced due to crimes involving torture, lesions and moral integrity harm, etc., they were 202 persons. Another 123 were absolved during the same period. Following, we present the distribution of the judged officials:

OFFICERS WHO WERE JUDGED DURING 2001-2004

                                     NPF             CG             MUN. POL.       AUT. POL.       PENIT. OFF        TOTAL  

SENTENCED              56               46                     83                      11                        6                      202 

ABSOLVED                21                35                    27                       27                      13                      123      

TOTAL                        77                81                  110                      38                       19                      325
IN SUM: DURING THE PERIOD 2001-2004, WE HAVE KNOWN ABOUT 123 PENAL VERDICTS THAT SENTENCED 202 OFFICIALS, WHO WERE JUDGED DUE TO 245 INFRINGEMENTS:

	 Conviction sentences               Sentenced officials           Punished transgressions 


                 123                                         202                                       245        

When talking about the absolved officers, something must be cleared up: there are a lot more absolved officers during the studied period; but besides the unknown cases, it must be taken into account that, as it has been already expressed, we have only included those cases from officers who had been either sentenced in the first instance, having been definitely absolved in the superior instance, or absolved in the first instance when the District Attorney demanded  their sentence. In at least one of the included cases (Girona case - January 15th, 1998), the absolution was not the consequence of the denounced facts. After the recognition at the oral trial by part of the transgressor officers and their apologise to the aggressed people, these last ones retired the accusations and the officers were absolved by the Court.  

ABSOLVED AND SENTENCED OFFICIALS DURING THE PERIOD 2001-2004
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4.
Death in prisons


In order to get this Report finished, there are still two pieces of information left:

- During the last decade (1990-2000), 973 people died (what implies a ratio of 1 person             dead every period of 3-4 days) in Catalonia (the only nationality in the Spanish State presenting competencies and its own Penitentiary Administration). This information was revealed by the very same Catalonian Parliament;

-  During the last year of 2004, a total of 237 inmates died in Spanish prisons. This implies 1 dead prisoner each 37-hour period. This situation, which was denounced by the Spanish Committee for the Prevention of Torture, has been recently admitted by the General Director of  Penitentiary Institutions of the Ministry of the Interior, Mercedes Gallizo, when attending a parliamentary appearance, even though she estimated a lower number of deaths than the real one.

5.
Recommendations and Strategies 

Because of all the facts that have been mentioned here, the Spanish Committee for the Prevention of Torture has pointed out that “the data presented here is just a part of the whole reality... we already know it. So, with this work we want to open a path for future and more complete studies which may understand the reality of torture in the Spanish State. Because this knowledge is important to help people create the necessary tools that in the close future allow to prevent, and at the precise moment, completely eradicate this practices, still very frequent at present” (Madrid, May, 2005).

One of the campaigns and strategies proposed by the different (social, professional, and academic) sectors engaged in human rights defence consists of the demand of the immediate ratification and starting of the Facultative Protocol (FP) of the Convention against Torture and other Cruel, Inhuman and Humiliating Treatments. This Protocol was approved by the UN General Council on December 18th 2002
, and then signed by the Spanish Government
. This FP establishes a mechanism that may result very effective to prevent tortures and maltreatment when being under custody, because it allows to practice some control, visits and inspections of police stations, detention centres, minor centres and other places of direct custody in the State, by national organizations independent from the Public Power. Because of this reason, we believe that its “effective” functioning is very important, as well as its future incorporation to the Committees of visit and control that may emerge from the beginning of the Protocol execution.

These Committees will be able to hold (reserved and without witnesses) interviews with any kind of person who has been deprived from his/her freedom, as well as with another people (officials from medical and security staffs, or relatives of the arrested persons). These Committees will count on  free access to every kind of record related to any person being under the State custody; they will be able to examine the disciplinary rules and the punishment regime at the detention centres... They will also inspect the detention centres in a regular way and have access to every dependence (even bedrooms, dinning-rooms, kitchens, isolation cells, bathrooms, gymnasiums, and nurseries...). Such a mechanism must be composed of people and institutions that should have the independence, engagement and legitimacy required by this UN tool. 

It is evident that this requirement is supported by the deep concern provoked by the data revealed in this Report which refers to 755 people who last 2004 denounced having been tortured or maltreated, besides the figures of death in penitentiary institutions that have been also revealed.

Spanish Committee for the prevention of Torture (Coordinadora para la Prevención de la Tortura)

March 2006
� The entire text of this Protocol may be found at htttp://www.apt.ch/un/opcat/OPCAT%20Spanish.pdf


� Last April 13th, 2005, in the UN building in New York. To see the list of countries signing, and, if so, ratifying this Protocol, visit  http://www.apt.ch/un/opcat/opcat_status.shtml
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