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Chamber judgment1 

 
Stegarescu and Bahrin v. Portugal (application no. 46194/06)
PRISONERS’ INABILITY TO APPEAL AGAINST PLACEMENT IN HIGH-SECURITY CELL WAS IN BREACH OF CONVENTION
Unanimously
Violation of Article 6 § 1 (right to a fair hearing) 
of the European Convention on Human Rights
Principal facts
The applicants, Mr Stegarescu and Mr Bahrin, are Moldovan nationals who were born in 1974 and 1973 respectively. Since 2001 they have been serving prison sentences of 21 and 19 years in Portugal.
On 5 May 2006 they were transferred from the prison in Coimbra to that of Paços de Ferreira, where they were placed in high-security cells of 8 sq.m. in solitary confinement and were only allowed one hour per day for outdoor walks.
About ten days later they were informed that their placement was the result of an order issued by the deputy director general of the prison administration, but they were not shown the order.
The applicants filed a complaint in June 2006 with the Inspectorate General of Justice to challenge their solitary confinement. No information was given to them about any subsequent proceedings. In September 2006 they sent a letter to the sentence execution judge in Oporto, alleging that the solitary confinement measure was illegal. They never received a reply.
In mid-October they were informed that a new order had been made by the deputy director general of the prison administration, maintaining their placement in the high-security cell, but they were not shown that order either.
The applicants applied to the governor of their prison on 14 November 2006, in particular to find out whether there had been a quarterly review of the solitary confinement measure, as provided for by law. The governor did not reply.
In early December 2006 the applicants were informed of the lifting of the solitary confinement measure that had been ordered on 30 November by the deputy director general of the prison administration. Once again, they were not given a copy of the decision.
Since then the applicants have been imprisoned under the ordinary regime.
Complaints, procedure and composition of the Court
Relying on Article 3 (prohibition of torture), Article 5 (right to liberty and security) and Article 6 §§ 1 and 2 (right to a fair trial), the applicants alleged that they had not been able to appeal effectively against their placement in the high-security cell. In addition, under Article 14 (prohibition of discrimination), they complained that they had been discriminated against on account of their Moldovan nationality.
The application was lodged with the European Court of Human Rights on 13 November 2006.
Judgment was given by a Chamber of seven judges, composed as follows:
Françoise Tulkens (Belgium), president 
Ireneu Cabral Barreto (Portugal) 
Vladimiro Zagrebelsky (Italy) 
Danutė Jočienė (Lithuania) 
Dragoljub Popović (Serbia) 
András Sajó (Hungary) 
Nona Tsotsoria (Georgia), judges,
 
and Sally Dollé, Section Registrar,
Decision of the Court
Article 6 § 1
The Court reiterated that whilst the criminal limb of Article 6 § 1 was not applicable to proceedings concerning prison conditions, its civil limb could be, depending on the circumstances of the case. In fact the applicants’ placement in a high-security cell had had a number of consequences affecting their “civil rights and obligations”: restriction on receiving visits to one hour a week and the first applicant’s inability to continue his studies and take exams. The Court thus declared the application admissible under the civil limb of Article 6 § 1.
In ascertaining whether there had been a violation of the Convention, the Court reiterated that the right to a court was not absolute. The exercise of that right was organised by States, which could limit access to a court if they had a legitimate aim and in so far as there was a relationship of proportionality between the means used and the aims pursued.
In this case the Government contended that a “special administrative action” had been available to the applicants before the administrative courts, allowing them to seek interim measures, the annulment of the solitary confinement measure or the adoption of new measures. The Court noted that in all there had been only two judicial decisions, subsequent to the relevant period, confirming the jurisdiction of the administrative courts in such matters. In addition, the applicants had never received the orders by which they were placed in solitary confinement. Thus, even supposing that the jurisdiction of the administrative courts had been sufficiently established at the time, the Court found that the applicants had not had a clear and full opportunity to challenge the measures against them. It accordingly held that there had been a violation of Article 6 § 1.
Articles 3, 5 and 6 § 2
The complaints under these Articles were related to the previous complaint. The Court found that, in view of the foregoing, it did not need to examine them separately.
Article 14
The Court observed that the applicants had merely stated general considerations, without substantiating their complaint about discriminatory treatment on grounds of nationality. Nor was there any evidence in the case file to support their allegations. The Court therefore rejected this part of the application as manifestly ill-founded.
Under Article 41 (just satisfaction) of the Convention, the Court held that Portugal was to pay 4,000 euros to each applicant in respect of non-pecuniary damage.
***
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The European Court of Human Rights was set up in Strasbourg by the Council of Europe Member States in 1959 to deal with alleged violations of the 1950 European Convention on Human Rights.
1 Under Article 43 of the Convention, within three months from the date of a Chamber judgment, any party to the case may, in exceptional cases, request that the case be referred to the 17-member Grand Chamber of the Court. In that event, a panel of five judges considers whether the case raises a serious question affecting the interpretation or application of the Convention or its protocols, or a serious issue of general importance, in which case the Grand Chamber will deliver a final judgment. If no such question or issue arises, the panel will reject the request, at which point the judgment becomes final. Otherwise Chamber judgments become final on the expiry of the three-month period or earlier if the parties declare that they do not intend to make a request to refer.
