
Introduction
European Convention on the Protection of Human Rights and Fundamental Freedoms (ECHR) 

European Court of Human Rights (ECtHR). 

· Although detention issues are until now primarily the responsibility of the MS and there is no EU legislation in this field yet, these issues also concern the EU. 
· This is because people move around very easily between from one country to another nowadays and that means that trans-border criminality has also increased. This has led to the need for intense cooperation between MS in investigation and prosecution, as a result of which approximation or even harmonisation of some rules in the area of detention might become indispensable.
· Poor detention conditions are to a large extent due to prison overcrowding in Europe and the bad state of prison facilities. Available statistics for the EU for the year 2012 show that about 15 of the 28 MS have a prison occupancy rate of more than 100 %, and as regards about 7 MS this figure is above 120 %. 
· The excessive use (and length) of pre-trial detention is one of the main causes of prison overpopulation. 

· If the differences between MS are too big this can of course create obstacles for mutual recognition based cooperation instruments within the EU. This is why the EP, the Council and the COM have started to reflect on this matter.
Political mandate
· The interest in detention issues has been given a boost since the adoption of the Lisbon Treaty of 2009 which opened a new area for criminal justice. It was also in this context that the Council created in 2009 a Roadmap for strengthening procedural rights of defendants in criminal proceedings (which covered the period 2010-2014). In this Roadmap, the Council invited the COM to launch a public consultation on the issue of detention.

· The EP has also for several years urged the COM to take action regarding various issues in the area of detention. In December 2011, a majority of MEPs called for a legislative proposal on the rights of detained persons and to ensure that pre-trial detention remains an exceptional measure, used in compliance with the presumption of innocence and the right to liberty. In 2013, around 20 MEPs asked parliamentary questions on detention issues. And in April of last year, the LIBE Committee visited Italian prisons as result of the Torregiani judgment.  Moreover, the COM receives letters, petitions and complaints from EU citizens on detention conditions in several MS nearly on a daily basis. 

· That is why COM published a Green Paper on Detention in June 2011. COM received many replies from MS, NGOs and civil society. As a run up to the GP COM organized two high-level roundtables in 2009 and 2011 gathering different stakeholders. 
EU interest in this area
· When the Lisbon Treaty entered into force, a whole new area also began for the protection of fundamental rights in the EU. The EU-Charter of fundamental rights became legally binding and sets a standard with which all MS must comply when implementing EU law. Article 4 of the Charter is worded identically to Article 3 of the Convention of Human Rights, implying that unacceptable detention conditions can constitute a violation of the Charter.

· European prison policy has for over half a century been developed mainly by the organs of the Council of Europe in Strasbourg. However, the most well-known of these rules, the European Prison Rules, as well as the other recommendations are not legally binding, although the Court in Strasbourg has used them as a basis when assessing complaints about prison conditions. 

· The Court's case-law seeks to correct excessively poor prison conditions in individual cases, but cannot achieve uniform compliance in all MS (except for the recent development of pilot judgments). Another drawback of the system is that it provides for an ex post facto mechanism for asserting human rights, which is often inadequate as the damage has already been done at that stage.

· A number of judgments from the ECtHR have highlighted deficiencies in some prisons within the EU. See, inter alia, the judgments in the cases Peers v. Greece (19 April 2001), Salejmanovic v Italy (16 July 2009), Orchowski v Poland (22 January 2010), Torregiani v. Italy (8 January 2013).

Poor detention conditions – an obstacle to the smooth functioning of EU cooperation
· There is however more and more evidence that poor detention conditions in MS create obstacles to mutual recognition-based cooperation in both pre-trial and post-trial situations. In a situation where detention conditions in one or several MS are below minimum standards, there is a real risk that an issuing MS may consider that it would be contrary to the Convention or the EU Charter to surrender a person. Article 19(2) of the EU Charter explicitly provides that "No one may be removed, expelled or extradited to a State where there is a serious risk that he or she would be subjected to […] inhuman or degrading treatment or punishment".

· The practical significance of this question increased with the adoption in 2002 of the EU Framework Decision on the EAW. It has become even more important, with the adoption of Council Framework Decision on "transfer of prisoners".

· The EAW aims at speeding up the surrender between MS. There is evidence that, in an increasing number of cases, surrender is contested on the grounds that detention conditions in the requesting state are considered not to conform to the above-mentioned minimum standards. Critical reports on detention conditions from national penal reform organisations, Amnesty International and the CPT are regularly cited in such proceedings. 

· In some cases courts have decided that persons cannot be surrendered if there is a real risk of a surrendered person being subject to treatment contrary to Article 3 ECHR. 

· Very recently, a UK judge refused to surrender an Italian mafia fugitive to Italy, because the Italian justice system did not offer sufficient guarantees to the British authorities that the treatment that the person (who suffered from a serious heart condition) would have received in an Italian prison would be the same as he would have received in a British prison.

· The situation is similar to the one encountered in the framework of the "Dublin II" Regulation relating to asylum where several MS refuse to send back illegal migrants to the MS through which the migrant had entered the EU because of the poor conditions in detention centres. 

· In 2011, the ECJ (Case C-411/10) held that MS are obliged to investigate the reality facing asylum seekers when they seek to transfer them under the Dublin system. This means that there should not be "blind trust" in the systems of other MS, but that there is a duty upon the judge to investigate, whether there is a risk that human rights will be breached in a particular case.
Council Framework Decision on transfer of prisoners 
· As said, not only the EAW, but also another EU instrument will be largely affected by the differences in detention conditions in the MS. Very often, criminal courts order the detention of non-resident EU citizens because there is a fear that they will abscond. A person who is resident in the country would in a similar situation often benefit from a less coercive alternative measure.

· As you know, foreign prisoners encounter specific problems, such as less visits, language problems, restricted access to legal advice, to work, education and rehabilitation services. There is often an increased risk of reoffending, as the social rehabilitation possibilities of these people are limited.

· That is why the EU adopted in 2008 Framework Decision 2008/909/JHA on the Transfer of Prisoners. This Framework Decision allows a prisoner to be transferred back to his home country to serve his prison sentence.

· However, the Framework Decision contains rules which enable the person to be transferred without his or her consent. This would mean that in principle a judge in a MS may have to transfer a person to another MS where detention conditions, for various historical or other reasons are below the minimum standards required by the European Prison Rules. Yet, under the Convention and the Charter, judges must refuse transfers to MS where there is substantial risk of violating fundamental rights. If this dilemma is not resolved, it could defeat the whole purpose of the Framework Decision. 
Pre-trial detention
· Another issue, which was also one of the topics of the Green Paper is pre-trial detention. In fact, a large amount of pre-trial detainees are foreign nationals (around 26%). However, the consequences of pre-trial detention especially for foreigners are very serious, such as loss of job in their home country, no visits of family and friends. At the same time, one should not forget that at this stage of the proceedings, the suspected person should still be presumed innocent as his or her guilt has not yet been established by a judge. 

· In some MS, the proportion of pre-trial detainees compared to the total prison population amounts to 50%, which in turn enhances overcrowding and therefore bad prison conditions. Moreover, once the person is already in prison, it is a well-known fact that there is an increased risk that the judge will finally impose a prison sentence instead of an alternative measure. 

· The length of pre-trial detention varies greatly from one MS to another. In some it is for a few months, while in others it may take several years before the actual trial takes place. But at that time, the actual damage has already occurred and the person has already been stigmatized and it will be very difficult for the person to return to his home country, to find a job etc.

· Finally, the conditions of pre-trial detention are often much worse than those in regular prisons, as there are no possibilities for rehabilitation, education, sport or work.

· It is argued that in some MS pre-trial decision making amounts to a rubber stamping exercise without reasoned decisions being taken. Pre-trial detention is often the default option while according to the case law of the Court it should be a measure of last resort, while alternatives should be considered first. But many MS do not know alternatives or even if they exist, they are seldom used by judges.

· Alternatives are less costly, reduce overcrowding, improve detention conditions, and many studies indicate that they generally lead to lower re-offending rates. In this respect, the common law countries, such as UK and Ireland, where conditional release is much more used, also for more serious crimes, could serve as an example.

· Some of these issues have also arisen in relation to the EAW, discussed above. This is because a MS can issue a EAW before there is enough evidence, and before the suspect and the court are ready for trial, which can result in a suspect being detained after being transferred but prior to being tried. People transferred under an EAW therefore risk being imprisoned in another MS before any trial or conviction. In some cases, detention can be as long as a year.

· We do have an instrument which might lead to a reduction of pre-trial detention of non-residents, the European Supervision Order (ESO). This measure allows non-resident EU citizens to go back to their home country and to be supervised there in order to await trial in another MS.
· However, the ESO, while providing for alternatives to pre-trial detention, does not contain common minimum standards on pre-trial detention. Moreover, there is no obligation for a judge to issue a ESO or consider alternatives. As long as such a duty does not exist and alternatives are not legally and practically available, there is a risk that the ESO will not function optimally.

· Therefore COM has started a reflection on the need to establish minimum standards for pre-trial detention in order to strengthen mutual trust and thus to facilitate mutual recognition of criminal law instruments, such as the EAW.
Current funding activities related to detention at EU level
· COM supports a number of prison related activities via different financial programmes. Activities range from studies on prison conditions to practical projects on education and training for prisoners and prison staff, as well as on the re-integration of ex-offenders, alternatives, national litigation following ECtHR judgments, pre-trial detention, and coordination between monitoring bodies such as NPMs, CPT and SPT, the UN Subcommittee on the Prevention of Torture.

· A few years ago, the EU and the Council of Europe have jointly funded a project promoting the establishment of an active network of NPMs in Europe to foster peer exchange and critical reflection. There might be a need to take up such a project again. 

· The NPMs consider that it is important for them to meet regularly within an informal network to discuss detention matters and exchange best practice in this field. It would also be worth encouraging the administrators of prisons in the European Union to meet regularly, such as during the Annual Conference of Directors of Prison Administrations, organized by the Council of Europe. 

· A disproportionately high number of offenders have considerable education and skills deficits. Overcoming these is a key to improving their chances of employment and full social reintegration post-release and can therefore contribute significantly to reducing levels of reoffending.

· EU funding, in particular through the Lifelong Learning Programme (LLP), has also contributed to the development of prison education and training in Europe and over the last 20 years many partnerships and projects have been funded in relation to this area. 

· In 2013, DG Education published a report on the EU activities in the field of prison education.
Conclusion
· It bears repeating that in a EU that is based on human rights and fundamental freedoms, it is self-evident that all persons deprived of their liberty by a public authority must be treated with respect for their human rights. Detention conditions in EU prisons must respect minimum standards set by the Council of Europe bodies on the basis of Article 3 ECHR, in particular the case-law of the ECtHR, the CPT and the European Prison Rules. 
· I hope we have fruitful discussions on these issues today.
· 
In that context, I very much welcome your expert input into the question of how EU action can add value to the existing international instruments and monitoring mechanisms that deal with issue of detention, with the aim of improving pre and post-trial detention conditions and thereby enhancing mutual trust between MS.  

Bruxelles, 12th January 2015
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